THE RIGHT TO WORK AND EARN A LIVING WAGE: A PROPOSED CONSTITUTIONAL AMENDMENT
William P. Quigleyt I. INTFRODUCTION We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness. -That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed.
-That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness.'
There is nothing mysterious about the foundations of a healthy and strong democracy. The basic things expected by our people of their political and economic systems are simple. They are:
Equality of opportunity for youth and for others. Jobs for those who can work. Security for those who need it. The ending of special privilege for the few. The preservation of civil liberties for all. The enjoyment of the fruits of scientific progress in a wider and constantly rising standard of living. 2 Every person should have the right to work and to receive a living wage for their work. It is time for a constitutional change. As the nation exhibits its legislative unwillingness to support nonworking adults by forcing them off government assistance programs,' they will meet millions who are already seeking work. Mil-lions more who are working do not earn enough to lift themselves and their children out of poverty.
Justice, supported by the Declaration of Independence and the history of this nation, demands change when current economic and legal arrangements hurt individuals, families, and communities. This article proposes an amendment to the United States Constitution to provide every citizen with the right to an opportunity for employment at a living wage. If this nation is serious about putting everyone to work, then it must guarantee everyone an opportunity to work at a living wage. If the United States House of Representatives can pass a proposed constitutional amendment banning flag-burning, 4 an amendment ensuring the right to a job at a decent wage is possible.
It is in the nation's best interest to give everyone who wants to work the chance to be gainfully employed. This interest is served by allowing people to contribute to their own well-being, as well as to their family's and their community's. Likewise, it is in the common interest that people who work full-time should not remain poor. Workers who are compensated enough to support themselves and their families do not need to rely on support from others. The opportunity to work should be the right of every person. Work and poverty should not coexist.
Some who oppose full employment argue that it is inflationary and bad for the nation. These people would accept millions of non-working adults as the price the nation must pay to maintain low inflation. But is this true? Is the family helped by heads of households not being able to work if they are trying to work? Is the neighborhood helped by people not working? Is the city, or the state? Clearly not. So, if involuntary unemployment is bad for the family, the neighborhood, the city, and the state, how can it possibly be good for the nation? Others suggest that government has no business interfering with economic life. I would imagine that those who advance this suggestion have not had their own economic life assisted by government action.
American political history supports efforts to give everyone the opportunity to work and to make sure that those who work earn enough to avoid poverty. Historically, all levels of government have provided opportunities for work when the private sector was unable. This century has seen several legislative efforts to create a right to employment which, while unsuccessful so far, have enjoyed broad public support. Public support of such efforts is not surprising since this nation values work and opportunity.
The United States continually seeks ways to improve the constitutional rights to personal liberty and political participation for its citizens. Many of these important rights become diluted for the unemployed and those who are employed but still unable to support themselves and their families. It is time to recognize the need for an opportunity for all persons to support themselves. It is time to create a constitutional right to work for a living wage. The purposes of this proposed amendment are simple: (1) to create an opportunity to work for the involuntarily unemployed, and (2) to create an opportunity to earn a decent and livable wage for the employed. The proposed amendment reflects and reinforces this nation's commitment to work and opportunity. While the amendment has significant implications for this country's laws and economic policies, few would dispute the values it enshrines with constitutional protection.
This article outlines how such a guarantee of employment might work. It does not point out exactly how such an amendment could be implemented because the possibilities are literally limitless. For example, it could be implemented through: (1) the provision of tax incentives to private employers and employees which would support work creation and retention policies; (2) modifications of existing labor laws such as raising and indexing minimum wages; (3) the establishment of a Works Progress Administration ("WPA")-type employment corps for those who are not employed by the private sector, which could help clean, teach, and police the nation's communities; and (4) many combinations, as yet, unthought. The cost of such an effort would be much less than the cost the nation is already paying for unemployment and povertylevel wages. Such an amendment is consistent with the historical development of this country, and could propel the nation forward in supporting its citizens as they search for decent work at a decent wage.
II. THE PROPOSED AMENDMENT
The proposed amendment would contain the provision: Every person shall have the right to work and to receive a living wage for their work.
The amendment embodies two principles: a right to work, and a right for workers to receive a living wage. What these rights mean exactly will be decided by Congress, the Executive Branch, dignified living. 8 A constitutional amendment guaranteeing every person the right to work and to earn a living wage simply, yet forcefully, elevates accepted American principles to the status of constitutionally protected rights.
III. A)MERICAN HISTORICAL PRECEDENT FOR THE RIGHT TO WORK

AND EARN A LIVING WAGE
Three times during this century a guaranteed right to employment was seriously considered in the United States. First, in the early 1930s during the New Deal, President Franklin Delano Roosevelt lead the fight for decent work at decent wages through exhortation and legislation.' After World War II, a comprehensive legislative guarantee of employment was considered by Congress. 1 0 Third, in the mid-1970s, Congress and the nation again wrestled with a way to ensure everyone had the opportunity to work. 1 While none of these efforts culminated in an enforceable right to work, each moved the country closer to that goal and provided insight for those considering a constitutional amendment.
Even before the New Deal, Americans supported the obligation of public authorities to help the able-bodied jobless become employed. 12 Furnishing work opportunities for the unemployed was considered a part of the duty of local officials in England as early as the sixteenth century. 13 Publicly funded work was used as a A statute enacted in 1530... ordered that the disabled poor be licensed to beg within their own local area. Those begging outside the permitted area were to spend two days and nights in the stocks, and fed only bread and water. Moreover, anyone begging without a license was to be whipped and those "whole and mighty in body, able to labor" were to be "tied to the end of a cart naked, and be beaten with whips throughout the same town or other place till his body be bloody by reason of such whipping." means of relief for the unemployed in the United States as early as 1857.14 In the nineteenth century, authorities in cities such as Baltimore, New York, Newark, and Philadelphia provided public jobs at a set minimum wage in response to widespread unemployment. 15 These efforts continued into the twentieth century. Between 1914 and 1915, over fifty cities used public works such as laying water-mains, improving roads and parks, and repairing public buildings to help relieve unemployment.
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A. Franklin Delano Roosevelt and the New Deal
Government creation of public work programs cannot be understood without some knowledge of the Depression and its effect on unemployment. During the Depression, unemployment grew at a frightening rate. In the spring of 1929, there were 2.8 million unemployed men and women; by January 1930, there were over four million out of work; in September 1930, five million people were unemployed; eight million people were jobless by spring 1931; and unemployment peaked at thirteen to fifteen million people out of work in the spring of 1933.17
This sanguinary law was amended in 1535 to provide assistance to those who were truly needy, and to guide the others towards productive work. Under the amendment, sturdy beggars were made to work, and invalids were supported by alms collected by the churchwardens and two others of every parish. This was the first English law to legislate charitable sustenance of the poor.
After the accession to the throne of King Edward, the Henrician laws were replaced by more severe measures. The Edwardian statute provided that any loiterer or wanderer who would not work, or had run away from work, was to be branded with a "V" for vagabond. Furthermore, he was to be a slave for two years to whomever demanded him, was to be fed bread and water, and forced to do any task "how vile soever it be as he shall be put unto by beating, chaining, or otherwise." Moreover, if the enslaved beggar ran away, he was to be branded with an "S" upon the cheek and made a slave for life. If he ran away again, he was to be hanged.
Id. at 295-96 (citations omitted).
14 See President Herbert Hoover chose to rely on the private market alone for job creation. For example, in 1930, he created a President's Emergency Committee for Employment (the "Emergency Committee").22 The Emergency Committee and the rest of the administration consistently maintained the position that massive unemployment was not a problem for the federal government, but an economic problem, and a local problem to be addressed by local resources, primarily private agencies. 2 " The Hoover Administration joined with business interests in opposing any significant fedsided in five cities with a million or more inhabitants. The count included over 5.25 million children under sixteen years of age. One seventh of all youngsters from six to thirteen years old depended on relief, an experience comparable to school in its impact upon a future generation. And almost .25 million infants were starting life out on the dole. 
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eral effort to combat the unemployment of the Depression on many, now-familiar fears: interference with the cycles of normal business; an unbalanced budget; higher taxes; large bureaucracy; and state's rights.
24
Franklin Delano Roosevelt, on the other hand, upon accepting the nomination of the Democratic Party for President, made his position on the economics issue clear: "We must lay hold of the fact that economic laws are not made by nature. They are made by human beings. 25 Once in office, President Roosevelt's advisors began to consider ways the federal government could dramatically reduce unemployment, since the locally administered work relief programs which delivered public assistance were being overwhelmed by surging unemployment rates. 2 6 "[President] Roosevelt's understanding of New Deal constitutionalism embraced a right to decent, useful work."
27 President Roosevelt's New Deal went forward on two fronts: the creation of public programs providing jobs for the unemployed and the continual call for safeguarding the right to a job for all Americans.
While the most well-known of the New Deal public employment programs is the WPA, it was not the first effort of the Roosevelt Administration. The WPA actually arose out of the ashes of two programs enacted in 1933: the Civil Works Administration (the "CWA") and the Federal Emergency Relief Act ("FERA").28 The CWA was created by President Roosevelt in November 1933 to provide jobs to the unemployed.
2 1 It employed four million people at good wages until it was terminated in March of 1934."0 Though it had problems with criticism from the business community, in addition to problems in its administration and its politics, it was very popular with the unemployed who expressed a clear preference for work rather than relief. 3 Government must and shall quit this business of relief." 34 However, they rarely go on to quote the rest of the speech in which he declared that government must provide unemployed people with jobs: I am not willing that the vitality of our people be further sapped by the giving of cash, of market baskets, of a few hours of weekly work cutting grass, raking leaves, or picking up papers in the public parks. We must preserve not only the bodies of the unemployed from destitution but also their self-respect, their selfreliance, and courage and determination.... There are however an additional three and one-half million employable people who are on relief.... The Federal Government is the only governmental agency with sufficient power and credit to meet this situation. We have assumed this task and we shall not shrink from it in the future. It is a duty dictated by every intelligent consideration of national policy to ask you to make it possible for the United States to give employment to all of these three and one-half million employable people now on relief, pending their absorption in a rising tide of private employment. As a result, a two-part strategy developed. First, the people who were unable to work were to seek assistance from the states. 36 Second, those who could work were to be assigned jobs through South, where its nondiscriminatory hiring and wage policies interfered with the traditional race-based work patterns.
A du Pont vice president and family member wrote that, "Five negroes on my place in South Carolina refused work this spring, after I had taken care of them and given them house rent free and work for three years during bad times, saying they had easy jobs with the Government.
... " A North Carolina landlord put it more bluntly: "You can't hire a nigger to do anything for you.... High wages is ruinin' 'em." the WPA. 3 7 Within a year, the WPA succeeded in employing more than three million people, 3 8 mainly those who were already on relief. 9 Despite its size, the WPA still reached only a fraction of the unemployed. 0 Wages earned by WPA workers were lower than private sector wages, but higher than the amount received on relief, although wages clearly were not as high as they had been in the CWA. 4 1 While the WPA was criticized for its "make-work" philosophy, WPA workers did much to build and improve streets, storm sewers, grandstands, and landing fields. 4 2 Other criticisms of the WPA included: its high cost; its infringement into private business and construction opportunities; and inherent uncorrectable flaws in any system of public employment. As a result, public support for the work programs and the workers themselves began to erode. 4 158-61 (1992) . The WPA was known by its critics as "We Piddle Around" and "We Pay for All." Id. The author, a severe critic of most contemporary social assistance programs, looks comparatively fondly on the WPA, finding evidence that it was both "benefit and boondoggle" as he admires its attempts to "stress work and worthiness" over relief, and its conscious attempts to work within "American values toward work and dependency." Id. The WPA's "theater, arts, and writers' projects were bold ventures in government support of cultural activities." PATTERSON, supra note 18, at 63. See KArz, supra note 36, at 230-34 (detailing the criticisms of the supporters and detractors of the work relief programs). The administrative problems of putting millions of people to work in a very short time with no prior programs to learn from was an incredible challenge. The goals of the programs were mixed, including immediately putting people to work, many of whom were unskilled, but also employing people for constructive public projects, which demanded planning and skilled workers. KA-rz, supra note 36, at 230-31. Since all could not be helped, should the programs help those most desperate and least skilled, or those with skills who needed but a temporaryjob? KATZ, supra note 36, at 231-32. Wages had to be above relief levels but could not politically challenge private wage levels. KATz, supra note 36, at 232-33. 43 See PATTERSON A 1933 companion program, the CCC, put unemployed young people to work. 4 6 By 1939, 800,000 young Americans were working for the National Youth Administration (the "NYA") and the CCC, and another 2.3 million workers were employed through the WPA. 4 Though the public employment projects of the New Deal did not become permanent, they helped millions of people in one of the worst economic periods in American history. Subsequent efforts to guarantee employment through the legislature have never matched the success of the New Deal programs." Likewise, the national government is popularly seen to be responsible for maintaining low rates of unemployment and, if necessary, becoming the employer of last resort.
In addition to the creation and administration of these programs, President Roosevelt and those who worked with the New Deal made significant contributions to the discussion over whether people should have a right to a job and a right to earn decent wages. For example, in 1934, President Roosevelt created the Committee on Economic Security ("CES") to develop a comprehensive workable social security program. 5 1 CES quickly outlined a two-pronged social policy to combat the economic misfortunes: (1) income assistance for the needy who could not work; and (2) employment assurance for those who could. 5 " The income assistance for the needy was formulated into programs. The economic assurance part of the equation was to provide work opportunities to make people self-supporting. 5 4 Unfortunately, only the income assistance programs were made operable. 5 5 Despite the novelty of the idea that the government become the employer of last resort, a poll by Fortune magazine found overwhelming support for the principle that "government should see to it that every man who wants to work has a job. 56 President Roosevelt kept the idea of government guaranteed opportunity to work for fair wages on his agenda. In 1937, in an address to Congress, he said:
The time has arrived for us to take further action to extend the frontiers of social progress .... Our Nation so richly endowed with natural resources and with a capable and industrious population should be able to devise ways and means of insuring to all our able-bodied working men and women a fair day's pay for a fair day's work. 7 As World War II approached, President Roosevelt and his advisors recognized that the declining unemployment rate of the mid1930s, which was a result of the war production effort, might rise again after the war. Accordingly, in November 1940, President Roosevelt instructed the National Resources Planning Board ("NRPB") to formulate detailed plans for economic and social policies for the postwar period. 8 The NRPB issued several reports including one with 640 pages and 400,000 words, entitled Security, Work, and Relief Policies. 59 In this report, the NRPB proposed a "New Bill of Rights," which included:
1. The right to work, usefully and creatively through the productive years. 2. The right to fair pay, adequate to command the necessities and amenities of life in exchange for work, ideas, thrift and other socially valuable service. 3. The right to adequate food, clothing, shelter and medical care. 4. The right to security, with freedom from fear of old age, want, dependency, sickness, unemployment and accident. 5. The right to live in a system of free enterprise, free from compulsory labor, irresponsible private power, arbitrary public authority and unregulated monopolies. 6. The right to come and go, to speak or to be silent, free from the spyings of secret political police. 7. The right to equality before the law, with equal access to justice in fact. 8. The right to education, for work, for citizenship and for personal growth and happiness. 9. The right to rest, recreation and adventure, the opportunity to enjoy and take part in an advancing civilization.
60
The NRPB also called for the assurance of economic security as a right of every American citizen. Thus, the federal government should provide jobs when private economy cannot.
6 " The NRPB spelled out this strategy for full employment in detail:
To guarantee the right to a job, activities in the provision of physical facilities and service activities should be supplemented by:
(1) Formal acceptance by the Federal Government of responsibility for insuring jobs at decent pay to all those able to work regardless of whether or not they can pass a means test.
(2) The preparation of plans and programs, in addition to those recommended ... for all kinds of socially useful work other than construction, arranged according to the variety of abilities and location of persons seeking employment.
(3) Expansion of the functions of the [U.S.] Employment Service, strengthening its personnel to the end that it may operate as the key mechanism in referring unemployed workers to jobs, whether public or private.
(4) Establishment of a permanent "Work Administration" under an appropriate Federal agency to administer the provision of jobs of socially desirable work for the otherwise unemployed. 62 The NRPB proposed the establishment of a national employment service to gather information, administer all work and training programs, and unemployment compensation. 63 While no specific action was taken on this report, its suggestions lay the groundwork for the 1945 Full Employment Bill. Meanwhile, President Roosevelt continued to proclaim the need to guarantee economic opportunity and security for all people. In his January 1941 State of the Union Address, President Roosevelt announced that these principles were necessary to support the very bedrock of the American system:
60 The 'New Bill of Rights,'N.Y. TIMES, Mar. 11, 1943, at 12. 61 SKOCPOL, supra note 12, at 174 (indicating that the NRPB, like previous New Dealers, "regarded public works and public employment as the solutions to the unemployment problem").
62 HARvEy, supra note 26, at 106. 63 SKocPOL, supra note 12, at 173-75.
There is nothing mysterious about the foundations of a healthy and strong democracy. The basic things expected by our people of their political and economic systems are simple. They are: Equality of opportunity for youth and for others. Jobs for those who can work. Security for those who need it. The ending of special privilege for the few. The preservation of civil liberties for all. The enjoyment of the fruits of scientific progress in a wider and constantly rising standard of living.
4
He also pointed out the four freedoms he hoped would come about in the United States and world-wide: freedom of speech and expression; freedom of worship; freedom from want; and freedom from fear. It is our duty now to begin to lay the plans and determine the strategy for the winning of a lasting peace and the establishment of an American standard of living higher than ever before known. We cannot be content, no matter how high the general standard of living may be, if some fraction of our peoplewhether it be one-third or one-fifth or one-tenth-is ill-fed, illclothed, ill-housed, and insecure.
This Republic had its beginning, and grew to its present strength, under the protection of certain inalienable political rights-among them the right of free speech, free press, free worship, trial by jury, freedom from unreasonable searches and seizures. They were our rights to life and liberty.
As our Nation has grown in size and stature, however-as our industrial economy expanded-these political rights proved inadequate to assure us equality in the pursuit of happiness. 64 87 CONG. REc. 46 (1941). 65 Id. at 46-47.
In the future days, which we seek to make secure, we look forward to a world founded upon four essential freedoms. The first is freedom of speech and expression everywhere in the world. The second is freedom of every person to worship God in his own way everywhere in the world. The third is freedom from want, which, translated in world terms, means economic understandings which will secure to every nation a healthy peacetime life for its inhabitants everywhere in the world. The fourth is freedom from fear-which, translated into world terms, means a world-wide reduction of armaments to such a point and in such a thorough fashion that no nation will be in a position to commit an act of physical aggression against any neighbor-anywhere in the world. [Vol. 2:139
THE RIGHT TO WORK
We have come to a clear realization of the fact that true individual freedom cannot exist without economic security and independence. "Necessitous men are not freemen." People who are hungry and out of a job are the stuff of which dictatorships are made. 6 6 President Roosevelt also proposed a "second Bill of Rights," where a new basis of security and prosperity could be established for all Americans.
6 " This "second Bill of Rights" included: "[t]he right to a useful and remunerative job in the industries or shops or farms or mines of the Nation [and] the right to earn enough to provide adequate food and clothing and recreation.... "
8
During this period in American history, the federal government became the employer of last resort, and millions of people and their families survived massive unemployment. Economic independence, secured through the right to a decent job at decent pay, became more than just a slogan. It became part of the American dream.
B. The Employment Act of 1946
"Our American system owes no man a living but it does owe every man an opportunity to make a living. That is the proper interpretation of the 'right to work. ' The right of every farmer to raise and sell his products at a return which will give him and his family a decent living;
The right of every business man, large and small, to trade in an atmosphere of freedom from unfair competition and domination by monopolies at home or abroad;
The right of every family to a decent home;
The right to adequate medical care and the opportunity to achieve and enjoy good health;
The right to adequate protection from the economic fears of old age, sickness, accident, and unemployment; [and] The right to a good education. The Murray Bill called for the President to propose an annual National Production and Employment Budget which would estimate the number of jobs needed during the coming year, and to also propose a plan to raise the economy to full-employment levels. 77 While the Murray Bill did not specifically guarantee ajob to everyone who wanted one, its goal, was to assure that there were enough jobs for everyone.
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Support for the Murray Bill came from groups such as the American Federation of Labor, the Congress of Industrial Organization, the American Veterans Committee, the Young Women's Christian Association, the National Council of Jewish Women, the National Catholic Welfare Conference, the National Association for the Advancement of Colored People, the National Lawyers Guild, the Union for Democratic Action, and the National Farmers Union. 77 See HARvEY, supra note 26, at 107-08 (explaining the Murray Bill as a reflection of the growing ascendancy of more conservative Keynesian economists over the liberal New Deal strategies contained in the NRPB plan (i.e., "Postwar Keynesianism promised full employment without the need to tamper with the microeconomic structure of the economy.")). See HARvEv, supra note 26, at 108. 78 91 CONG. REc. 380-81 (1945). Senator Murray further commented that the bill recognizes that these Americans: are entitled to opportunities for "useful, remunerative, regular, and fulltime employment." The right does not mean guaranteeing John Jones a given job carrying a set salary and a definite social standing. It is not the aim of this bill to provide specificjobs for specific individuals. However, I believe nobody will deny that our economic system of free enterprise must offer opportunities for jobs for all who are able and want to work. Our American system owes no man a living but it does owe every man an opportunity to make a living. That is the proper interpretation of the "right to work." Id. at 381.
79 BAILEY, supra note 58, at 86-87. Unfortunately, the support of organized labor was initially less than totally enthusiastic due to concentration on other issues such as minimum wage, unemployment compensation, and the continuation of the Fair Employment Practices Commission. BAILEY, supra note 58, at 82, 92-96; see HARvEY, supra note 26, at 108-09. Furthermore, the rest of these groups had little political ability to organize the grass roots support the bill needed for passage.
No nation-wide polls were taken on S.380, but an extremely interesting local poll was taken of the 2d Congressional district in Illinois during July, 1945, seven months after the bill had been introduced. The question was asked, "Have you heard of any bill before Congress that will plan for enough jobs for everyone after the war?" The response, in percent, was as follows:
There was also considerable opposition. A coalition of conservative Democrats and Republicans, who feared increasing power in the executive branch already dominated by President Roosevelt, opposed the bill. They "warned demagogically of a vast state bureaucracy that would compel everyone to work and determine what jobs they could have." ' Some employers feared that a high-employment economy would "raise labor costs and make it difficult to find workers for menial jobs, such as seasonal farm work." 8 Organizations including the National Association of Manufacturers, Chambers of Commerce, and the American Farm Bureau Federation shared these fears.
2 Opponents of the Murray Bill argued, among other things, that full employment: (1) cannot be guaranteed in a free society; (2) would kill private initiative; and (3) would lead to runaway inflation. 3 Moreover, opponents argued that government spending undermined business confidence. 8 4 Opponents were helped by the postwar economic and political climate. The anticipated postwar depression had not occurred, and anti-labor opposition was energized by a wave of postwar strikes. By the time the Employment Act of 1946 (the "Employment Act") was enacted, 6 the short, direct promise of full employment was gone. In its place was the following:
The Congress hereby declares that it is the continuing policy and responsibility of the Federal Government to use all practicable means consistent with its needs and obligations and other essential considerations of national policy, with the assistance The pollsters then asked a follow up question, loosely based on the bill. What would you think of a bill like this? First, the President would find out each year how many jobs there are going to be for the coming year. Then, if there are not enough jobs for everyone, Congress would give financial help to private business so that it could provide more jobs. Then, if there were still too few jobs, the government would give contracts to private business to build public works to help make up the balance of jobs needed. BAILEY, supra note 58, at 181 (footnote omitted).
The response was 83% for, 12% against, 5% doubtful. BAILEY, supra note 58, at 181.
ALAN BRINKLEY, THE END OF REFORM, NEW DEAL LIBERALISM IN RECESSION AND
WAR 262 (1995). 81 Id. and cooperation of industry, agriculture, labor, and State and local governments, to coordinate and utilize all its plans, functions, and resources for the purpose of creating and maintaining, in a manner calculated to foster and promote free competitive enterprise and the general welfare, conditions under which there will be afforded useful employment opportunities, including self-employment for those able, willing, and seeking to work, and to promote maximum employment, production, and purchasing power.
8 7
While the Employment Act did create the President's Council of Economic Advisers, 8 8 it made minimal progress toward the right to a decent job at a decent day's pay. The Employment Act endorsed maximum rather than "full" employment, and backed off from the promise of institutionalized planning. 8 9 What survived was a commitment to the more vague goal of "maximum employment." 9° This effort for full employment has been aptly called "the last great battle for the New Deal."'" A battle that began with lofty hopes, dilution by its supporters, and ultimate compromise in order to gain passage, suggested "the outlines of the post war liberal world." 9 2
The Employment Act did not go as far as its supporters hoped, but was nonetheless a milestone in American economic and political history. It was the first explicit national commitment to the promotion of maximum employment.
C. Full Employment and Balanced Growth Act of 1978
Between 1946 and the mid-1970s, legislation to combat unemployment focused on job training and, to a lesser degree, public employment programs. 9 4 Interest in full employment was revived in the 1970s by a broad coalition of civil rights, 9 5 women's, religious, labor, and senior citizens' organizations who sought full employment to "replace the policy of maintaining unemployment at politically tolerable levels.... 96 The Full Employment and Balanced Growth Act ("FEBGA") 9 8 was conceived, at least by some of its drafters, as a sequel to or an amendment of the Employment Act. 99 The bill proposing the Act (the "Humphrey-Hawkins Bill") was formally introduced in June 94 There were a number ofjob-training and employment service programs on the federal level. CETA focused on the economically disadvantaged, the unemployed, and the underemployed. CETA provided job training, education, counseling, and public service jobs. CETA's impact on unemployment was slight but symbolic. "During its years of operation, CETA funding averaged between 0.3 and 0. The Humphrey-Hawkins Bill was designed "to establish a national policy and nationwide machinery for guaranteeing to all adult Americans able and willing to work the availability of equal opportunities for useful and rewarding employment. Opponents of the Humphrey-Hawkins Bill stressed that full employment, or any reduction of unemployment to minimal levels, would have an inflationary impact on the economy.' 0 5 Republicans publicly attacked the bill, saying it would cost thirty billion to sixty 100 120 CONG. REc. 21278 (1974 FEBGA section 4(b) (1) stated that the unemployment rate was to be reduced to four percent within five years." 2 Section 4(c) (1) sought full employment and a balanced budget "as soon as practicable." ' 1 3 FEBGA also aimed to reduce inflation and increase real income. 1 4 FEBGA's purpose was "to require the President to initiate, as the President deems appropriate, with recommendations to the Congress where necessary, supplementary programs and policies to the extent that the President finds such action necessary to help achieve these goals."" 5 Thus, gone was the individual's right to employment, and gone was the government as employer of last resort. Like its predecessors, FEBGA bolstered lofty goals, but lacked real authority or systemic change to achieve its goals.
1 6 As two sympathetic commentators noted, "[p] assage of [FEBGA] ... has not resolved, even temporarily, differences over the direction of national economic policies. Although a major piece of goal-setting legislation has been placed on the statute books, the essential economic debate continues.""' FEBGA was the most recent legislative attempt to address the right to employment at decent wages. 1 8 While its ultimate result was disappointing, its passage represents another step forward in the search for an enforceable right to work at a living wage.' 1 9
The search during this century for the right to work, for a living wage, and for full employment, is recognized as a vital part of the American political dynamic. The search will continue to clamor for action as long as Americans value work and opoortunity.
Choosing to work for national employment assurance appears likely to remain a potentially popular political choice, although it remains to be seen if any political leadership will soon be forthcoming to devise both the policies and the suitably universalistic political alliances needed to work for this goal. Nevertheless, even if little happens soon, the goal of full employment assurance itself-so clearly articulated in 1935 by members of the [Committee on Economic Security]-seems unlikely to fade away. For employment assurance accords with longstanding American values, and it would address the distresses of many groups and regions in our presently unsettled national economy. Sooner or later, therefore, a politics of employment assurance-rather than one of welfare-will surely reappear on the American political scene. 120 IV.
SUPPORT FOR A RIGHT To WORK Unless public policy ensures work for all, it is a cruel hoax to rely on the "discipline of the market" to inculcate the citizenly virtues of self-reliance and responsibility. 2 Work can provide meaning and dignity to life. 1 2 2 Some say "the history of the world is the 117 Schantz & Schmidt, supra note 93, at 36.
118 Ginsburg, supra note 70, at 21 (FEBGA "makes full employment a national policy and establishes the right of all Americans able willing and seeking to work opportunities for useful employment at fair wages.").
119 Ginsburg, supra note 70, at 21 (noting that for the first time, a process was established for formulating national economic policy openly and in a comprehensive, coordinated, and consistent manner). 120 that "in all respects employer and employee have equality of right" in that they are both free to enter or not enter into an employment contract). The Supreme Court would distinguish the coercion inherent in such an unequal relationship as public or private. "This approach makes critical a distinction between private and public power: public pressure on choice is coercion, private pressure is freedom." Lesnick, supra, at 845.
127 Lesnick, supra note 126, at 850 ("The moral obligation to be employable implies that one unable to get the job he or she wants will take any job he or she can get. That is to say, one's willingness to take a job that is available is itself a moral test.").
The prevailing consciousness rests on a world-view that denies that work can be made to be life-affirming. The "Curse of Adam" is a metaphorical expression of this notion. It was not by being set to work that [Vol. 2:139 built on opportunity, and the opportunity for every person to work must be included. 28 A right to an opportunity to work for a living wage would economically and socially enfranchise all citizens., 2 9
A. Popular Opinion
Popular opinion has continuously supported the right of every person to work, even if government has to provide a job for every person who wants to work. In 1935, Fortune magazine surveyed the American people and asked the following question: "Do you believe that the government should see to it that every man who wants to work has ajob?""' 3 The survey reported 76.8% answered "yes." ' The survey concluded that "public opinion overwhelmingly favors assumption by the government of a function that was never seriously contemplated prior to the New Deal .... [T] he country has definitely accepted the theory of state responsibility for an opportunity to earn a living. ' Several surveys indicated that public support for the proposition that "[t]he government in Washington ought to see to it that everybody who wants to work can find a job," grew from fifty-six Adam was cursed: "Cursed be the ground," Genesis says, "for your sake; in sorrow you shall eat of it; thorns and thistles shall it bring forth all your life." In other words, humankind will be cursed by scarcity and low productivity. Work will be just barely able to sustain life. That is the way it is, that is the way it is supposed to be; the only issue is how we deal with that reality. Lesnick, supra note 126, at 851 (footnotes omitted). 128 Keyserling, supra note 92, at 806. The enlargement of economic justice has always been and still is one of the great purposes of the American society. Perfectjustice is unattainable, and cannot even be defined. But rank injustice is easy to define and easy to observe, and it is all around us. Failing to give sufficient attention to economic justice is not only a social and moral error, it is an economic error as well. There is no way to avoid massive, idleness of workers and other production resources so long as scores of millions of Americans are not brought up to much higher standards of living. Keyserling, supra note 92, at 806. See Gregory, supra note 123, at 119. Seeing the utility of work as not wholly external to the worker, and its meaning as more than a means toward self-sufficiency, would tend to legitimate the issue of work restructuring-the desire to make the workplace consonant with the values of a democratic social order and a fully enfranchised citizenry, and to make work consonant with the values of the individual worker. Lesnick In November 1987, a New York Times/CNN poll found seventy-one percent of the American public supported the proposition that "the Federal Government should see to it 'that everyone who wants ajob has ajob.'" 3 5 Public support for the opportunity to work is not surprising; Americans are committed to the ideals of work and opportunity. 
B. Problems Finding Work
Unemployment is bad for those thrown out of work, who lose income and the nonpecuniary benefits of work. It is bad for society in general, because of the loss in production. It saps people's confidence in the economic system when, as often happens during a depression, idling plants and unemployed workers coexist.
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Encouragement and support of work are currently being undercut by two forces: lack of opportunity to work due to unemployment or underemployment, and declining wages for those who do work. This section will focus only on unemployment.
There are millions of people who are unemployed, many ap- In the mid-1990s, the overall unemployment rate leveled off at 5.6%.14°U nemployment has been a consistent problem in the United States. This nation has achieved an annual unemployment rate of two percent or less in only seven years of the past hundred. 4 ' In contrast, Sweden's median unemployment rate between 1959 to 1986 was close to two percent, West Germany's median unemployment rate was 1.5%, and Japan's median unemployment rate was 1.6%.142 Despite this data, conventional wisdom continues to cling to the notion that there is plenty of work, if only the unemployed would get out and hustle to find it.' 4 3 However, the facts are:
Lack ofjobs has been endemic in peacetime during the past fifty years of American history ....
[W] e need to face the fact that our economy and our institutions will not provide jobs for everyone who wants to work. They have never done so, and as currently structured, they never will. When it comes to unemployment, we are consistently the industrial economy with the worst record.
14 4
The widespread negative impact of unemployment on society exceeds the damage done to the unemployed individuals. For ex-138 Gregory, supra note 123, at 124 ("When the underemployed and those not statistically recognized are added, such as the disheartened who have abandoned the search for work, and the homeless, perhaps one-eighth of the work force is directly affected adversely by unemployment."). While monetary and fiscal policies could be used to stimulate the economy to the degree that it would provide good jobs for everyone able and willing to work, macroeconomic policies will not be used for this purpose.
ample, joblessness creates costs to implement unemployment programs; goods and services are lost, which could have been produced by the non-working; and the unemployed individual and family suffer a social cost. 14 5 Twenty years ago, it was estimated that every one percent rise in the jobless rate led to a sixteen billion dollar increase in the federal deficit. 14 6
Some suggest the economy could respond to globalization and growth in information technology by an increase in the number of people permanently without access to jobs. 147 Since this nation values work and opportunity, it is again time to consider creating a legally enforceable right to the opportunity to work. Valuing work and even demanding work is not enough. The opportunity to work must be provided. Otherwise, the commitments to work and opportunity ring hollow.
We consistently preach that work is the only "ethical" way to receive income. We cast aspersions on the "welfare" society. Therefore we have a moral responsibility to guarantee full employment. Not to do so is like locking the church doors and then saying people are not virtuous if they do not go to church.
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V. SUPPORT FOR A RIGHT TO A LIVING WAGE
"Our Nation so richly endowed with natural resources and with a capable and industrious population ,] should be able to devise ways and means of insuring [sic] to all our able-bodied working men and women a fair day's pay for a fair day's work."'
49
A full-time worker should not be left in poverty. A living wage should ensure that work pays off, otherwise some of the incentive to work is lost. 150 Yet, the term "working poor" exists.' 5 1 Over six 145 HAvEY, supra note 26, at 51-53 (suggesting the costs for the income maintenance programs for the unemployed are $1,000 per household per year; another $1,600 per household annually in lost production; and an incalculable amount for the suffering resulting from lack of work). 146 
245, 251-56 (1995).
There is substantial evidence that adequately paying jobs would decrease reliance on public assistance. Rather than the current proposals to "push" people on public assistance into low wage jobs (where most are already working and and one-half million workers in the labor force lived in families whose income fell below the poverty level. 5 2 For about 3.4 million full-time wage and salary workers, the earnings were not enough to bring their families' incomes above the poverty level.
3
The average employee's hourly earnings declined over the past twenty years. Such a decline had not occurred in America since the Depression. 1 5 4 Also, less-skilled male workers experienced the sharpest decline in inflation-adjusted wages in the last twenty years. 155 In the 1990's, young men with high school degrees or less can expect to earn less than their fathers earned twenty years ago. 156 While women without high school degrees have not seen the same decline, they earn fifty-eight percent of the salaries of their counterparts. 5 7
The present minimum wage structure clearly does not provide a living wage. 158 By 1989, the value of the minimum wage had eroded significantly, falling over thirty percent from a 1979 real value (in 1992 dollars) of $5.50.151 Contrary to conventional wisdom, minimum wage jobs are held neither exclusively nor overnot making it thus also living, in many cases illegally, on public assistance as well), living wages would "pull" recipients into the labor market. Id. at 254. The history of the FLSA supports the position that the ideal of the minimum wage was to be a living wage.
1 6 ' The Conference Committee Report indicated minimum wage protections were needed because of "labor conditions detrimental to the maintenance of the minimum standards of living necessary for health, efficiency and general well-being .... ing minimum wage workers in the 1980s). The report found them to be in all segments of the population, but disproportionately concentrated among those groups who are traditionally poor: 18% of all working women earned minimum wages or less versus 8% of all working men; 44% of those 16 to 19 earned minimum wages or less as did 38% of those over 65; while whites accounted for over three-quarters of those who earn minimum wages, 18% of all Black workers earned minimum wages or less while 11% of white workers did; surprisingly, 70% of all minimum wage workers were adults 20 or older and over 50% were 25 or older. 70 (1992) (acknowledging that 45% of minimum wage workers without other workers in the family were poor, making the "rhetoric of minimum wage" an increasingly irrelevant problem since only 710,000 people fit that category). See also Ralph E. Smith & Bruce Vavrichek, The Minimum Wage: Its Relation To Incomes and Poverty, 110 MONTHLY LAB. Rv. 27, 27-29 (June 1987) (arguing that about five million workers were paid at or below the minimum wage in 1985 and concluding that after teenagers, two-earner families, part-time workers, and the self-employed are deducted from the working poor that only 1.1 million of minimum wage workers were poor); Timothy J. Eifler, Comment, The Earned Income Tax Credit as a Tax Expenditure: An Alternative to Traditional Welfare Reform, 28 U. RICH. L. REv. 701, 737 (1994) (arguing that over 98% of workers who would benefit from minimum wage increases would not be poor, leaving "only 1.8% of full-time, year-round workers in occupations covered by the minimum wage [who] were poor"). 
THE RIGHT TO WORK
There is disagreement concerning whether or not government should intervene to sustain adequate pay levels for low-wage workers. Some suggest that minimum wages reduce overall employment, 166 particularly for less-skilled workers, 1 67 and drive jobs away to other countries. 168 The value of the minimum wage continues to erode. The Congressional Research Service estimated that the minimum wage would had to have risen to $6.75 an hour in 1996 to equal the purchasing power it had in 1978. 169 When compared with years past, the minimum wage is relatively lOW.1 70 When adjusted for inflation it is even lower -lower than in the 1950s, 1960s, or 1970s. 171 In order to set the minimum wage at the poverty threshold for a family of three, the minimum hourly wage needed to be raised to $5.92 for 1994.172 Indexing it to a family of four would demand a minimum hourly wage of $7.12.1 7 ' To become a living wage, the minimum wage should be elevated to 1960-1970 levels, at least to coincide with the poverty threshold for a family of three, the federal statutory recognition of the fact that the living conditions of those in the lowest income group should not be determined solely by the anonymous forces of the market mechanism. The Fair Labor Standards Act is a denial of the thesis that a competitive market without any regulatory interference will result in the greatest good for the greatest number of people. It postulates the necessity of considering human labor no longer as a "commodity" which is subject only to the iron laws of the market mechanism. Nathan, supra note 124, at 416. 166 Leffler, supra note 8, at 345 n.2 ("The real tragedy of minimum wage laws is that they are supported by well-meaning groups who want to reduce poverty. But the people who are hurt most by higher minimums are the most poverty stricken.").
167 Minimum wage laws tend to cut off the bottom rungs of the economic ladder. The plain truth is there should be no minimum wage law, period, in this great land of free enterprise. Minimum wage laws keep people in poverty.., by keeping workers from ever getting that foot on the bottom rung of the economic ladder. Lefler, supra note 8, at 345 n. 172 See 59 Fed. Reg. 32,614-27 (1994) (calculating the poverty threshold for a family of three in 1994 as $12,320). A minimum wage of $5.92 per hour was computed by dividing the poverty threshold for a family of three by forty hours per week, fifty-two weeks per year.
173 In 1994, the poverty threshold for a family of four was $14,800. Id.
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and indexed to prevent erosion from inflation.' 7 4 The politics of indexing minimum wages in order to allow them to keep up with inflation are what most observers would expect: unions favor indexing and business opposes it. Congressional action fluctuates accordingly.
5
While progress on a living wage has been slow, the need remains critical. "The fact that 1.7 million prime-aged workers worked full-time, year-round in 1992, yet remained poor, begins to suggest the serious nature of the problem."1 76 It is time to recognize the need for a living wage. It is also time to respond to the opponents of a living wage.
VI.
WHY A CONSTITUTIONAL AMENDMENT?
A constitutional amendment is the most binding and direct way to ensure that all people have a right to work and earn a living wage. While it may be argued that the Constitution already contains support for the right to work and to earn a living wage, no court has yet said so. Scholars have argued, albeit unsuccessfully, that the Due Process Clause of the Fourteenth Amendment should establish a liberty interest in the right to work for a living wage. HARv. L. Rv. 1065, 1065-66 (1977) ("I am convinced that, despite its difficulties, a doctrine will ultimately emerge that recognizes under the fifth and fourteenth amendments constitutional rights to decent levels of affirmative governmental protection in meeting the basic human needs of physical survival and security, health and housing, employment[,] and education.").
The fact that there is a need for a constitutional amendment to create a right to work and a right to work for a living wage would come as no surprise to Leo Charland of Muskegon Heights, Michigan. Charland worked for Norge in its Muskegon
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Some have looked, with no success, for a constitutional right to a subsistence or minimum income.' 78 Still others have looked, also unsuccessfully, for economic rights, like the right to a job, under the heading of fundamental values. 179 Thus, a constitutional amendment is in order.1 8 0 Article V of Heights plant for 30 years. In 1961, when he was 55, Norge decided to move out of Michigan to Fort Smith, Arkansas. Charland'sjob was gone and all he received was an offer of $1,500 in termination pay. Norge's contract with the plant's union did not give the employees any rights to their jobs when the company moved to Arkansas. Charland could apply for ajob as a new employee in Arkansas, but Norge had already indicated a preference for hiring local employees. Charland sued both Norge and his union asserting he had a property right to his job under the U.S. Constitution. Charland fought hard and even became ill while his case went through the courts. His wife was allowed to argue on his behalf in the district court and the court of appeals. While the appellate court sympathized with his predicament and his arguments, they concluded that "[w]hatever the future may bring, neither by statute nor by court decision has appellant's claimed property right been recognized to date in this country. 184 Historically, constitutional and human rights have focused on civil and political rights, and not on economic and social rights, which have been the focus of socialist and developing countries.
What is at stake here is the different perceptions of human rights that seem to prevail in the North and the South. Westerners tend to afford special prominence to civil and political rights-at the expense of economic, social and cultural rights and of the right to development. Civil and political rights are the ones that were initially identified by Western political philosophers. They were the rights that were known when the United States was established and which found their way into the American Bill of Rights. Economic, social, and cultural rights, on the other hand, traditionally received special emphasis in socialist countries and-to add to Western skepticism-are often referred to as "red rights." Johan D. van [Vol. 2:139 employment, and employment at declining wages, propose several strategies: improve education for children so present trends can be reversed; eliminate social programs for those who do not work; increase minimum wages and/or income support for those who work; train unemployed adults; offer incentives for private employers to hire the unemployed; enhance enforcement of civil rights laws in the area of housing and hiring; and increase public employment." 5 While these strategies have some merit, they are all, to some extent, already in place and, unfortunately, they have failed to make significant progress in combating the lack of work at decent wages.
What then is the prospect for a full-employment economy if these efforts have already been tried with only modest success? With a constitutional right to work at a living wage, the nation would have to seriously re-examine these past efforts. The nation would also be forced to evaluate whether some of these efforts need to be terminated, intensified, expanded, or blended in order to meet the shared national goal. Thus, if the right to work and to earn a living wage is worth the struggle, now is the time to start the process of amending the Constitution. There is no option but to give the right to an opportunity to work for a living wage constitutional protection. How would a constitutional right to a job at a living wage be implemented? Would it demand that Congress create new corporations? Would judges mandamus the national economy? Would the President nationalize industries that lay off workers?
Fortunately, others have given consideration to similar rights. Professor Charles Black makes some observations about these issues in the context of his argument for a constitutional justice of livelihood:
I rather guess that my self-chosen task, for the rest of my years as a constitutionalist, is going to be arguing, in all weathers, the case for the proposition that a constitutional justice of livelihood should be recognized, and should be felt by the President and Congress as laying upon them serious constitutional duty.
In the early phases of this work, I find I am most often asked the question, "How much?" or "Where will you draw the line?" I think it well to try to suggest, at the beginning, that the establishment of a duty is one thing, while the specification of prudent quantities and means is another-though it must be remembered as well that the decently eligible range of means and measures is one thing when you are under no duty at all to act, and quite another when you are under a serious duty to act effectively. 186
The first step to a constitutional amendment is the establishment of the right itself. How would such a right be protected or implemented? The implementation of a right to work at a living wage would operate the same as with all other constitutional obligations: with considerable care, deference, and judgment." 7 As with all other constitutional obligations, where the initial steps are the responsibility of the legislative bodies, Congress is expected to craft appropriate implementation laws. 1 8 The executive branch, in turn, would be called upon to carry out these laws. The judiciary would fulfill its traditional role of evaluating the legisla- I do not claim that courts can abolish poverty by judicial decree, and I am not nominating King Canute for the Supreme Court. Beyond any judicial declaration will lie the crucial questions of remedy. Just as the remedies for segregated schools originated with desegregation plans filed by school boards, remedies that address the harms of ghetto unemployment and welfare dependency should find their initial definition in the proposals of elected officials. Id. at 43. The author recognizes the difficulty of these questions, but acknowledges that it is the burden and genius of government to address these and similar questions:
There is challenge in questions like these, but the challenge is no greater than those presented by other constitutional issues that have a more familiar ring. What kinds of police behavior amount to unreasonable searches and seizures? How much government regulation of the use of property is allowable before the regulation amounts to a "taking"? Constitutional questions normally turn on matters of degree; the challenge in all these questions is the challenge of judgment. No one thinks the courts alone are capable of solving the problem of marginalizing poverty. Yet they do have a role in keeping pressure on government to fulfill the responsibility we all share for affording every citizen the resources necessary to be a participating member of our society. Id. at 45. 188 Id. at 43 (arguing for a constitutional understanding of citizenship that would address various aspects of poverty and speaking to the question ofjudicial remedy in a manner that would also likely apply to a constitutional amendment such as the one advocated here: "Any such remedies will be partial.... So, no one should expect miracles from the judges who seek to protect equal citizenship against the worst ravages of material want. Modest beginnings hold the most promise."). [Vol. 2:139 THE RIGHT TO WORK tion in purpose and practice, and ensuring its constitutionality. 189 While judicial interpretation and enforcement of a constitutional right to work for a living wage would be unprecedented in their particulars, the process engaged in by the judiciary would remain the same as for other constitutional rights. Legal scholars point out that enforcing social rights requires the same degree ofjudicial action as enforcing civil rights.' 90 There are many practical questions about implementing legis- It has been contended that social rights are different. They often seem to require social provision; governments cannot simply stand aside, but must take positive steps to assure that rights to shelter, food [,] and work are honored. Yet, although courts are well positioned to protect civil rights, they are ill-suited to enforce social rights; courts cannot devise effective methods of ensuring that shelter, food[,] or jobs are available to citizens.
Id. at 1211 (citation omitted).
I believe the foregoing claims are wrong. First, civil rights are not in fact absolute in any interesting sense; that social rights cannot be absolute, therefore, does not distinguish them from civil rights. Second, enforcing both civil and social rights requires the same degree of judicial action, whether the action be a lot or a little. Id. at 1211-12 (citation omitted).
Finally, consider the objection that "government in the large" may perhaps determine the distribution of food, jobs [,] and housing by structuring markets, but courts should not. Courts may be appropriate institutions to define civil rights, but they are inappropriate institutions to define social rights. Yet the distinction between civil and social rights is thinner than its proponents claim. Civil rights include the right to own property, to act freely subject to ordinary liability rules [,] and to enter into contracts. The manner in which those rights are defined determines how the interests protected by social rights are distributed.
For example, if a society defines the right to dispose of property to include a factory owner's power to shut down the plant whenever he or she wants, jobs may be more at risk than if the property right is defined so as to permit a shutdown only if certain conditions are met. There is nothing in the nature of the concept of property, or other civil rights, that forecloses the second definition of property. Yet, of course, the two definitions have quite different implications for the protection that society accords work. If we want to assure a certain distribution of jobs, lation, but there are also innumerable combinations of ways to bring this about. 9 ' The government would likely, again, become the employer of last resort. However, if other creative ways of ensuring an opportunity to work for a living wage arose, Congress would no doubt attempt to implement them. The United States has not yet perfected any other well-established constitutional rights, therefore full realization of this right will undoubtedly take time.
As least one economist says it can be done by creating "a socialized sector of the economy designed to give work opportunities to everyone who wants them but cannot find them elsewhere." ' 19 2
Such a major restructuring would fundamentally alter the role of labor and economy. Under this view, "real economic competition would almost certainly increase."' 193 The essential characteristics of a viable guarantee of employment include: decent, non-minimal wages; opportunity for promotion; availability of employment to those able and willing to work despite age, race, gender or education. While some of the jobs may be temporary, the guarantee of employment is permanent. 194 A New Deal-like Employment Assurance Policy ("EAP") for making a right to employment workable has been espoused by some. 1 95 The EAP would distinguish between those who are unable or not expected to work, and those who need public assistance because they have no work. The unemployed would be recipients of income assistance programs.1 96 Those who could work would not receive income assistance, but would be entitled, by law, to a public sector job paying market wages. 1 97 Unskilled workers would shelter [,] and food, we can reach that goal by a careful definition of be offered special training with ajob guarantee utilizing their skills upon completion of the training. 1 98 The entire process could be funded by an increase in Social Security taxes. 9 An increase of twelve percent would provide suitable funding and a feasible framework for the proposed EAP. 2°°W ill such an amendment cause problems? Absolutely. Progress is problematic. 2 1 Traditional thought analyzes the implications of a right to ajob by merely superimposing the right to work on the current situation and focuses on all the difficulties it can create. 2 Some have already concluded that a right to work, without a corresponding guarantee of a living wage, would create more harm than good. Particularly, this would disrupt current employer/employee, citizen/government, and business/government relationships.
3
However, fair analysis must start with an acknowledgment that the current system does not work for millions of people. The analysis must then review the possible implications of a constitutional right to work in a society that would be directing a portion of its energy into creating employment rather than merely decrying the current victimization of millions. These rights, like the minimum wage, environmental protection, and the Federal Deposit Insursolution; rather, there should be a guarantee that at least poverty threshold wages would be paid).
198 HARVEY, supra note 26, at 36. 199 HARvEy, supra note 26, at 43-44 (explaining that this increase not only includes the cost of the EAP jobs program, but also is offset by the savings from eliminating income support programs for the currently unemployed).
200 HARVEY, supra note 26, at 50. 201 There will be cries of "pain" of economic sorts. Creating such rights will make a "mess" of current economic relationships. These are familiar objections, heard in response to all efforts to improve society. SeeJames Gaffney, She Who Laughs Last: The Gender-Inclusive Language Debate, AMERICA, Aug. 26-Sept. 2, 1995, at 8, 12 ("The moral aberrations of culture have never been corrected without pain and mess.").
202 Bki.'Y, supra note 58, at 6 (quoting President Warren G. Harding, "There has been vast unemployment before and there will be again. There will be depression and inflation just as surely as the tides ebb and flow. I would have little enthusiasm for any proposed remedy which seeks either palliation or tonic from the Public Treasury." (citation omitted)). 203 See Elster, supra note 137, at 72-74. For those already employed in private industry, the effect would differ depending on whether the worker was a good or bad employee. The effect would create a workplace environment where the under-motivated and less-industrious would ease off, confident in their right to a government job, while good workers could demand better compensation as a condition of staying acfive. Further, whenever public workers received a raise, private workers would have to be better compensated as well. A right to work could not function in a capitalist economy because the end result of all these dynamics would be a constant enlargement of public employment and a constant diminishing of private employment concluding in the state employing all labor. Elster, supra note 137, at 72-73.
ance Corporation, would interfere with unfettered supply and demand. Would capitalism be able to adapt? Absolutely.
Human beings have created the current system, which works very well for some and not so well for others, and humans can modify it. 20 4 The operation and inequity of the present system is a natural consequence of what has been created by America's choices.
20 5 Legal realists argue that "the market itself, and therefore everything that flow[s] from market transactions, [is] structured by government." 20 6 No one may argue that present governmental and legal actions do not already have impact on the creation, retention, elimination, and compensation of jobs. This proposed amendment would refocus the direction of those laws and policies toward creating jobs. Government policy already shapes employment in issues such as location, participation, and even the expansion and contraction of the total number of jobs. 20 7 204 Indeed, as legal realists taught us long ago, the hand of government is present in any market. The law, by protecting some claims to property rights but not others, and by enforcing some contracts but not others, determines whether a market will exist. Since the New Deal era, the constitutional power of government to make those determinations has gone virtually unchallenged. It is at least half a century too late for anyone to say that law and government merely provide a neutral playing field on which "market forces" contend. Government in America has always influenced significantly the distribution of goods, and politics typically has been the province of the "haves." Karst, Citizenship, supra note 187, at 22 (citation omitted).
205 Material and cultural poverty in American life is not like cancer or heart disease; still less is it like the winds and the tides. It is a result of our institutions, economic, social and-I am sorry to say-legal. There would be enough money in our society to provide for everyone's needs if we did not choose to spend it on other things. There would be enough to do in our society to keep everyone productively occupied if we did not choose to get it done in other ways. Poverty and unemployment are human artifacts as surely as highways and bridges-as surely as deforestation and acid rain ....
[T]he same institutions that support our own prosperity are the ones that impoverish the poor among us. Whatever good there is in our laws and institutions-and there is a great deal-has a price, and the poor in our society are the ones who pay it. Thomas L. Shaffer & Robert E. Rodes, Jr., A Christian Theology for Roman Catholic Law Schools, 14 U. DAYrON L. Rxv. 5, 15 (1988) (citation omitted).
206 Tushnet, supra note 190, at 1210 (citation omitted). 207 Edelman, supra note 178, at 45-46 (noting that specific governmental policies and decisions in issues ranging from urban renewal and highway construction to farm policy and public education directly influence where people work and the physical access people have to different kinds of jobs).
[G]overnment shapes the total number and quality ofjobs available in the economy and the take-home pay of those who have work. Fiscal, monetary, and trade policies all affect the total number ofjobs and the tax bites on those who do work. When the Federal Reserve decides on a [Vol. 2:139 wish to avoid changing the status quo and the interdependent relationship between public and private, law and economics, and politics and business. Such criticisms have been leveled at every effort to make the economic system more human. It is not enough to say a proposal interferes with the market. The questions, rather, are whether interference is within the public interest and will it work? In order to consider how such an amendment might work, it is necessary to think about economics, justice, and law in new ways. 21 '
Undoubtedly, some critics will say an effort to guarantee everyone the right to a job will reduce the number of jobs available. Historically, labor has been unpersuaded by the arguments of business leaders that other efforts, like increased minimum wage protections for low-wage workers, would hurt the cause of workers.
2
Ultimately, the effect of an amendment guaranteeing everyone a right to ajob and a living wage will depend on how Congress chooses to legislate the implementation of these rights, and how the judiciary chooses to evaluate these rights and their implementation. Current legal and economic arrangements leave millions unemployed and millions more working, yet still poor. A constitutional amendment guaranteeing the right to an opportunity to work and to receive a living wage is worth undertaking the tedious and uncertain process of legislative, executive, and judicial implementation. Millions would certainly agree.
VIII. CONCLUSION
"If we continue to frame political debate about jobs, health care, and other aspects of equal citizenship only in terms of 'the budget' and 'sound policy,' it seems safe to expect the status quo will go largely undisturbed." " During the Depression, when unemployment nationwide was not as high as it is in today's inner cities, there was an effort to change the status quo and make government and economics more responsive to the needs of citizens. It was an effort of optimism and confidence that together, the citizens, the business community, and the government could change the present calamities and improve the daily lives of millions of 211 "The mission of all critical social thought is to free us from the illusion of the necessity of existing social arrangements." Klare, supra note 6, at 482.
212 See van der Vyver, supra note 184, at 326 (observing that in 1939, when labor rejected the concerns of business that minimum wage protection was not in workers' economic interests, "however horrible a situation might be brought about by interference with economic laws, the workers could hardly by any the worse off').
213 Forbath, supra note 12, at 1805.
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people who were suffering. 2 14 Similar efforts were launched in the mid-1940s and again in the mid-1970s. Business interests will undoubtedly continue their historical opposition to the right to a job at a living wage. Those who would most benefit, the unemployed and low-wage workers, will remain relatively weak politically. However, there is still reason to hope for change, so long as America values work and opportunity. Contemporary America recognizes a duty to work, and recognizing the right to an opportunity to work for a living wage is not far removed.
The right to a job at a living wage has remained a popular concept to the general public for decades.
2 1 5 There is reason to believe that the spirit of the New Deal, which combined economic self-interest of the nation with the moral demands of full citizenship, will again call for the right to a job at a living wage. 6 Until then, "part of a theorist's job is to imagine the furthest possibilities lying fallow in the present and the past and the Constitution of a future that brings them to light." 217 This proposed constitutional 214 In the darkest days of our worst domestic calamity, the greatest words of [President Roosevelt] were not that "the only thing we have to fear is fear itself." His greatest words were "[w]e are stricken by no plague of locusts." Even more so today, there is no plague of locusts. There is only the self-inflicted plague of underestimating our own capabilities to reduce social ills. While today's leadership has made a laudable attempt to win business confidence, this is not enough. Our leadership must also regain its confidence in itself, in the American economy, and in the about 113 million people in our civilian labor force. Keyserling, supra note 92, at 800 (citations omitted). 215 See, e.g., MicKEv KAus, THE END OF EQuALIrry 137 (1992). A WPA-type jobs program would, quite literally, set the underclass and anyone else who needed a job to work rebuilding the public sphere rather than destroying it-planting trees, if you will, rather than lurking behind them.... With a neo-WPA maintaining highways, schools, playgrounds, and subways, with libraries open every evening and city streets cleaned twice a day, we would have a common life more people would find worth reclaiming.
Id.
216 See, e.g., SHIU.AR, supra note 136, at 63 ("Modern citizenship is not confined to political activities and concerns. Important as governing, voting, military service, and taxpaying are, they are not nearly as significant as the endeavors that constitute what Hegel called "civil society."') (citation omitted). The right to earn should not be based on personal responses, such as loss of self-respect among the unemployed, but on loss of public respect, the reduction of standing and demotion to second-class citizenship, to which the public ethos, overfly and traditionally, condemns them. It is not a right to self-respect, but a right not to be deprived of one's standing as a citizen, that is at stake here. SHLAR, supra note 136, at 100-01.
217 Forbath, supra note 12, at 1805.
